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RESOLUTION
Guiding the Implementation of Certain Provisions
Of Law on Commercial Arbitration


COUNCIL OF JUDGES OF SUPREME PEOPLE’S COURT


Pursuant to the Law on Organization of People’s Court;


In order to accurately and consistently enforce the regulations of the Law on Commercial Arbitration passed by the National Assembly XII on June 17th, 2010 and came into force as from January 1st, 2011 (hereinafter referred to as the “LCA”);


Upon consented by Prosecutor General of Supreme People’s Procuracy and Minister of Justice,
RESOLUTES:

Article 1. Scope of Application

This resolution guides the implementation of certain provisions of the Law on Commercial Arbitration (the “LCA”) on the power, sequence, and procedures of the Court over arbitration; (and) registration of ad-hoc arbitral awards.


Article 2. Determining Jurisdiction over Dispute Resolution between the Arbitration and the Court under LCA

1. Disputes as provided in Article 2 LCA shall be resolved by Arbitration if the parties have an arbitration agreement as stipulated in Article 5 and Article 16 LCA, except for circumstances provided in Clause 3 of this Article
2. If a dispute falling within the scope of Article 2 of the LCA is brought before a Court, the Court shall ask one party or the parties whether they have entered into an arbitration agreement for such dispute or not. The Court must examine and consider the documents accompanying with the lawsuit petition to determine whether such dispute falls within the scope of Clause 3 of this Article or not. Depending on the specific cases, the Court shall process as follows:
a) Where there is no arbitration agreement or there has been a valid Court judgment or decision or valid Arbitration decision or award determining that no arbitration agreement exists in relation to the dispute, the Court shall process and handle the case in accordance with its jurisdiction except for circumstances under Article 2.2(c).
b) Where there has been an arbitration agreement and the arbitration agreement does not fall within the scope of Clause 3 of this Article, the Court, relying on the Article 168(1)(d) of Civil Procedure Code 2004 which amended and supplemented by the Law to amend and supplement several articles of Civil Procedure Code 2011 (hereinafter referred to as the “CPC”), shall return the lawsuit petitions to the petitioner.

Where the Court, after enrolment of the dispute, discovers that there exists an arbitration agreement and such agreement does not fall within the scope of Clause 3 of this Article, the Court, relying on the provision in Article 192.1(i) of the CPC, shall decide to suspend the case and return the lawsuit petition and accompanying documents to the petitioner.
c) Where there has already a request for arbitration and the Arbitral Tribunal has already been constituted, even though the Court realizes that the dispute is not under jurisdiction of the Tribunal, there is no arbitration agreement or there has been an arbitration agreement but the arbitration agreement falls within the scope of Clause 3 of this Article, and one party requests the Court to resolve the dispute, the Court shall return the lawsuit petition to the petitioner. Where the Court has enrolled the case, it shall decide to suspend the case. After the decision of Arbitral Tribunal is rendered as stipulated in Article 43, 58, 59 and 61 of the LCA, if the petitioner still makes an application for the consideration of the Court, the Court shall process and handle the case in compliance with the general procedure.
3. The dispute, where there is a arbitration agreement, are still within the Court’s jurisdiction in the following cases, unless otherwise agreed by the parties or provided by the law:
a) There has been a Court decision to set aside the arbitral award or to set aside the decision of the Arbitration on recognizing the parties’ agreement;
b) There has been a decision by the Arbitral Tribunal to stay the dispute resolution as provided in Article 43.1, Article 59.1(a)(b)(d) and (dd) of LCA;
c) The dispute falls within the scope of Clauses 1, 2, 3 and 5 of Article 4.
4. Where the parties have an agreement to resolve their disputes by arbitration as well as another agreement to resolve their disputes by a Court without any re-agreement or new agreement on the authority with jurisdiction over dispute, and such dispute does not fall within the scope of Clause 3 of this Article, the arising disputes shall be resolved as follows:
a) Where the petitioner submits the dispute to arbitration before requesting the Court to resolve the dispute, or submits the dispute to arbitration when the Court has not enrolled the case as provided in Point b Clause 4 of this Article, the Court, relying on the provision in Article 6 of LCA, shall refuse to enroll and resolve the case. In this case, upon receiving the lawsuit petition by the petitioner, the Court shall return the lawsuit petition; if the Court has already enrolled the case, the Court, relying on the provision in Article 192.1(i) CPC, shall decide to suspend the case and return the lawsuit petition and accompanying documents.
b) Where the petitioner requests the Court to resolve a dispute, the Court must immediately determine whether one of the parties has submitted the dispute to Arbitration or not.
Within 05 working days from receipt of the lawsuit petition, where the Court considers that the respondent or the claimant has already submitted the dispute to arbitration, the Court shall return the lawsuit petition to the petitioner. If the respondent or the claimant has not submitted the dispute to arbitration, the Court shall consider enrolling and resolving the dispute under general procedure.
Where the Court discovers that the dispute has already been submitted to arbitration before being enrolled by the Court, the Court, relying on the provision in Point i Clause 1 Article 192 of CPC, shall suspend the settlement of the case and return the Request for Arbitration and accompanying documents.
Article 3. Void arbitration agreements as provided in Article 6 and 18 LCA

Void arbitration agreement is one of the agreements defined in Article 18 of the LCA. When considering void arbitration agreements in accordance with Article 18 of the LCA, the following issues should be noted:
1. “The dispute arises in a sector outside the competence of arbitration” as stipulated in Article 18(1) of the LCA is the arbitration agreement entered into to resolve the dispute not falling into the scope of Article 2 of the LCA.

2. “The person who entered into the arbitration agreement lacked authority to sign as stipulated by law” as provided in Article 18(2) of the LCA is the signatory who was not a legal representative or not a legally authorized representative; or was a legally authorized representative but act beyond his power.
In principle, an arbitration agreement entered into by a signatory without authority to sign is invalid. Where the arbitration agreement was entered into by a signatory without authority to sign but during the signing and implementing of the arbitration agreement or during the arbitral proceedings, the person with authority to conclude the arbitration agreement has accepted such an agreement or despite knowing, has not objected such agreement, then the arbitration agreement is not invalid.
3. “The signatory to an arbitration agreement without civil act capacity” as stipulated in Article 18(3) of LCA is a juvenile, a person losing civil act capacity or lacking thereof. In this case, the Court must collect evidence to prove that the signatories of the arbitration agreement are without full civil act capacity, the applicant must provide proof of the date of birth of the signatory or conclusions of competent authorities or Court decision determining, declaring that such person lost civil act capacity or lacked thereof.
4. “The form of arbitration agreement is not compliant with the regulations in Article 16 of the LCA” as stipulated in Article 18(4) LCA is an arbitration agreement not concluded in one of the forms prescribed in Article 16 LCA and the guidance in Article 7 hereof.
5. “One of the parties was deceived, threatened or coerced during the conclusion of the arbitration agreement” as provided for in Article 18(5) of the LCA means one of the parties who was deceived, threatened or coerced as stipulated in Articles 4 and 132 of the Civil Code.
6. “The arbitration agreement violates the legal prohibitions” as stipulated in Article 18(6) of the LCA is the agreement falls within the scope of Article 128 of the Civil Code.
Article 4. Arbitration agreement that is incapable of being performed as provided in Article 6 LCA

“Arbitration agreement that is incapable of being performed” as provided in Article 6 LCA is one of the following arbitration agreements:

1. The parties have reached an agreement to resolve the dispute at a specific arbitration centre but such centre has ceased to operate without any succeeding arbitration organization, and the parties fail to agree on any other arbitration centre to resolve the dispute.
2. The parties have reached a specific agreement on the choice of Arbitrator for an ad hoc arbitration, but at the time a dispute arises, the Arbitrator is unable to conduct the arbitration of the dispute due to a force majeure event or for any other objective reason, or the arbitration centre, the Court cannot find an Arbitrator as the parties have agreed, and the parties fail to agree on any alternative arbitrator.

3. The parties have reached a specific agreement on the choice of Arbitrator for an ad hoc arbitration, but at the time a dispute arises, the Arbitrator refuses the appointment or the arbitration centre refuses the appointment of the Arbitrator and the parties fail to agree on any replacement Arbitrator.

4. The parties have reached an agreement to resolve the dispute at a specific arbitration centre but have also agreed to apply the Rules of Arbitration of another arbitration centre, and the charter of the arbitration centre chosen for dispute resolution does not allow the application of the Rules of Arbitration of another arbitration centre; and the parties fail to agree on the replacement of Rules of Arbitration.
5. Goods and/or service providers and consumers already have an arbitration clause in the standard conditions for the provision of goods and/or services which are pre-determined by the providers as stipulated for in Article 17 of the LCA but when a dispute arises, the consumers do not agree to use Arbitration to resolve the dispute.

Article 5. Determining the Court with jurisdiction over arbitration proceedings as stipulated in Article 7 LCA 

1. The parties to a dispute have the rights to agree on a provincial People’s Court of Vietnam to resolve the matters related to arbitration in Vietnam. The agreement on the choice of a competent Court must be made in writing, clearly stating the type of matters to be settled by the Court and the name of the Court chosen by the parties. 

Where the agreement of the parties is not in compliance with Clause 3 Article 7 of the LCA, the Court’s jurisdiction over arbitration proceedings is determined in compliance with Clause 2 Article 7 of the LCA on the Court’s territorial jurisdiction and with Clause 3 Article 7 of the LCA on the Court’s jurisdiction by level. 

For example: when the parties have agreed to choose People’s Court of X District to deal with the request to summon witnesses, such agreement is contrary to the regulations in Clause 3 Article 7 of the LCA. The Court does not accept this agreement between the parties and the Court’s jurisdiction over arbitration proceedings is determined in compliance with Point e Clause 2 and Clause 3 Article 7 of the LCA. 

2. The parties may agree to choose a Court with power over arbitration before or after the dispute arises. The agreement on the choice of Court with jurisdiction over arbitration proceedings shall abide by the principle that only one Court will have jurisdiction over one arbitration proceeding or all arbitration proceedings. 

3. Determination of a Court with jurisdiction over the application for Arbitrator appointment to establish an ad-hoc Arbitral Tribunal. 

a) Where it is required that an Arbitrator be appointed to establish an ad-hoc Arbitral Tribunal where multiple respondents are involved, the claimant has the rights to select one of the Courts where one of the respondents resides or has its head office. Where one of the respondents resides, or has its head office overseas, the claimant has the rights to choose a Court where the claimant resides, has its head office. 

b) Upon receiving the application for the appointment of Arbitrators to establish an ad-hoc Arbitral Tribunal, the Court shall have to explain to the petitioner that only one of the Courts provided in Point a Clause 2 Article 7 of the LCA is competent for them to choose from. The chosen Court shall have to request them to commit, in their application, not to file their application at other Courts. 

c)  In case the claimant files the application at various Courts, and all such Courts have received the application, the Court who processes the application first in chronological order shall have jurisdiction to resolve the application. The Courts receiving the application later shall handle the application as follows: 

c1) If the Courts have not processed the application yet, the Courts shall rely on the provisions in Article 168(1)(dd) and Article 311 of the CPC to return the application together with the accompanying documents and evidence and the advanced court fees to the claimant. 

c2) If the Courts have already processed the application, the Courts shall rely on the provisions in Article 168(1)(dd), Article 192 (1) (i) and Article 311 of the CPC to enact a decision on the suspension of case processing; to delete the case from the processing log book and to return the application together with accompanying documents and evidence to the claimant. The advanced court fees shall be refunded to the claimant. 

c3) Where various Courts have decided to appoint Arbitrators, the decision on Arbitrator appointment of the Court chosen by the claimant shall be used and notified to the first respondent in chronological order. In this case, in accordance with the provisions in Article 39(2) of the Ordinance on Court Costs and Fees, the claimant shall still have to bear the fees incurred in requesting the Court to appoint Arbitrators in accordance with the Decisions Arbitrator Appointment at all the Courts requested by the claimant. 

4. The Court with jurisdiction to resolve applications for Arbitrator replacement, to resolve complaints against decisions of an Arbitral Tribunal, to set aside arbitral awards, to register ad-hoc arbitral awards as stipulated in Points b, c, and g of Article 7(2) of the LCA shall be determined as follows: 

a) “The location where the Arbitral Tribunal resolved the dispute” stipulated in point b Article 7(2) of the LCA shall be determined in accordance with the provisions in Article 3(8) of the LCA. Where the parties fail to agree on a location for dispute resolution and Arbitral Tribunal fails to determine or clearly determine a location for dispute resolution, the petitioner shall have to submit the supporting documents and/or evidence to justify. Where they fail to justify, the Court shall guide them to request the Arbitral Tribunal to determine. The Court shall rely on the Arbitral Tribunal’s determination of the location for dispute resolution to consider and decide the enrolment in compliance with the law. 

b) “The location where Arbitral Tribunal made the decision” and “the location where the Arbitral Tribunal made the arbitral award” stipulated in points c and g Article 7(2) of the LCA shall be determined in accordance with the decision or award of the Arbitral Tribunal. Where the decision or award of the Arbitral Tribunal fails to determine or clearly determine the location where the Arbitral Tribunal made the decision, where the Arbitral Tribunal made the arbitral award, the petitioner shall have to submit the supporting documents and/or evidence to justify. Where they fail to justify the Court shall guide them to request the Arbitral Tribunal to determine. The Court shall rely on the Arbitral Tribunal’s determination to consider and decide the processing in compliance with the law. 

c) Where the location where the Arbitral Tribunal made the decision, the location where the Arbitral Tribunal made the arbitral award stipulated in Points c and g Article 7(2) of the LCA is overseas, the competent Court shall be  

Court where the respondent resides or locates its head office in Vietnam. Where the respondent resides or locates its head office overseas, the competent Court shall be Court where the claimant resides or locates its head office. 

5. Determining the Court’s jurisdiction over foreign arbitration in Vietnam. 

a) When foreign arbitration is conducted to resolve a dispute and there are requests for a Vietnamese Court to support its operations, the Vietnamese Court shall have the power over the foreign arbitration in accordance with the provisions in Points a, b, c, d, dd, and e Article 7(2) of the LCA. 

b) Vietnamese Court does not have the power over request to set aside foreign arbitral awards, registration of ad-hoc foreign arbitral awards as stipulated in Point g Article 7(2) of the LCA. Foreign arbitral awards are recognized and enforced in Vietnam in compliance with the CPC’s provisions on the procedures for recognition and enforcement of foreign arbitral awards in Vietnam. 

Article 6. Loss of right to object as stipulated in Article 13 LCA 
1. Where a party discovers the violations of the LCA or the arbitration agreement but continues with the arbitration procedure and does not object such violation to the Arbitral Tribunal or the Arbitration Centre within the time limit set by LCA, such party shall lose its right to object at the Arbitration or at the Court to such violations. Where no time limit is set by LCA, the time limit shall be determined in accordance with the parties’ agreement or the arbitration rules. In case the parties have no agreement or it is not specified by the arbitration rules, objection must be raised before the Arbitral Tribunal renders the arbitral award. 
2.  Before examining the request of one or more parties on whether there were violations of the LCA or the arbitration agreement, the Court shall examine the documents, evidence, and arbitration rules to determine whether one or more parties have lost their rights to object with regard to such requests. 

Where the Court determines that the rights to object to the violations has been lost as stipulated in Article 13 of the LCA and in accordance with the guidance in Clause 1 of this Article, the party losing the right to object shall not be entitled to recourse against the decisions of the Arbitral Tribunal or to request to set aside the arbitral award with regard to such violations. The Court must not rely on the violations to which one or more parties has lost its (their) right to object in determining to accept the request of one or more parties. 
3. When considering the application to set aside the arbitral award, the Court shall be responsible to examine in compliance with Point d Clause 2 and Point b Clause 3 Article 68 of the LCA. Where sufficient ground is found to accept or not accept the application, the Court has power to make decision even when one or the parties has lost their rights to object. 

Article 7. Arbitration agreement as stipulated in Article 16 LCA 

1. Where a number of arbitration agreements have been made for the same dispute, the arbitration agreement legally concluded last in chronological order shall apply. 
2. Where the content of the arbitration agreement is ambiguous and can be interpreted into different meanings, the Civil Code shall be used for interpretation. 
3. Upon any transfer of rights and obligations arising from a transaction or contract for which a valid arbitration agreement was made, the arbitration agreement for such transaction or contract shall still be effective to the transferor and transferee unless otherwise agreed by the parties. 
4. The consolidation of disputed legal relations may be carried out in one of the following cases: 

a) The parties agree to consolidate the disputed legal relations to be resolved in one proceeding; 
b) The arbitration rules allow the consolidation of disputed legal relations to be resolved in one proceeding. 

Article 8. Establishment of ad-hoc Arbitral Tribunal as stipulated in Article 41 LCA 
1. Unless otherwise agreed by the parties, the Court shall appoint an Arbitrator upon being requested in the following cases: 

a) Upon expiry of the 30 days since the date the respondent receives a Request for Arbitration from the claimant, and the respondent has not yet notified the claimant the name of Arbitrator chosen by the respondent, if the claimant requests, the Court has the power to appoint an Arbitrator for the respondent; 
b) In a dispute where multiple respondents are involved, upon expiry of the 30 days since the date the last respondent receives a Request for Arbitration and accompanying documents and/or evidence from the claimant, and the respondents fail to agree on an Arbitrator, if one or more parties requests, the court has the power to appoint an Arbitrator for the respondents; 
c) Upon expiry of the 15 days since the date the parties select Arbitrators or such are appointed by the Court and these Arbitrators are unable to elect the Chairman of the Arbitral Tribunal. The Court has the power to appoint a Chairman of Arbitral Tribunal to the parties; 
d) Where the parties agree that the dispute shall be resolved by a sole Arbitrator, but such sole Arbitrator cannot be chosen upon expiry of 30 days since the date the last respondent receives a Request for Arbitration from the claimant, the Court, at the request of one or more parties, has the power to appoint the sole Arbitrator for the parties. 

2. Within 07 working days since the date of receiving the application, the Chief Judge of Provincial People’s Court shall assign a Judge to appoint an Arbitrator. The competent Court shall immediately notify the parties to the dispute, the chosen Arbitrators of the ad-hoc Arbitral Tribunal about the processing of the case and the judge assigned to resolve the case. 
3. Within 07 working days since the date of the assignment, the Judge processing the application shall appoint an Arbitrator without having to organize a meeting to consider the application or to convene the parties to the dispute. 
4. When considering the application, the Judge shall have regard to the regulations in Articles 20 and 21 of the LCA, the list of Arbitrators of the arbitration organizations operating in Vietnam stipulated in Point c Clause 1 Article 15 of the LCA, Clause 4 Article 2 and Article 19 of Decree No. 63/2011/ND-CP dated July 28th, 2011 of the Government detailing and guiding a number of Articles of the Law on Commercial Arbitration and accompanying documents to consider and make decision. The decision on Arbitrator appointment of the Court shall be in accordance with Form No. 01 attached with this Resolution. 
5. Within 03 working days since the date of the decision, the Court shall send the decision to the parties, Arbitral Tribunals, and ad-hoc Arbitrators. 

Article 9. Replacement of ad-hoc Arbitrators as stipulated in Clause 4 Article 42 LCA 
1. The Court shall only process and administer the replacement of ad-hoc Arbitrators for the cases stipulated in Clause 4 Article 42 of the LCA. Any person requesting a replacement of an Arbitrator shall have to file a written application, clearly stating the case and reason for the replacement of Arbitrator. 
2. Within 15 days since the date of receiving the application, the Chief Judge of Provincial People’s Court shall assign a Judge to administer the replacement of Arbitrator. The competent Court shall immediately notify the Arbitral Tribunal, the Arbitrators of the ad-hoc Arbitral Tribunal and the parties to the dispute about the processing of the application and the Judge assigned to resolve the case. 
3. Within 07 working days since the date of the assignment, the Judge processing the application shall consider the application for Arbitrator replacement without having to organize a meeting to consider the application or to convene the parties to the dispute. 
4. When considering the application, the Judge shall have regard to the regulations contained in Articles 20 and 21 and Clause 6 Article 42 of the LCA, the list of Arbitrators of the arbitration organizations operating in Vietnam stipulated in Point c Clause 1 Article 15 of the LCA, Clause 4 Article 2 and Article 19 of Decree No. 63/2011/ND-CP dated July 28th, 2011 of the Government detailing and guiding a number of Articles of the Law on Commercial Arbitration and accompanying documents to consider and decide whether the Arbitrator must be replaced. 

If the application for the replacement of an Arbitrator is justifiable, depending on each specific case, the Judge shall have regard to the relevant regulations to decide on the replacement of an Arbitrator. Where the petition for replacement of an Arbitrator is rejected, the Judge shall issue a written decision, clearly stating the reason why the replacement request has been rejected. The decisions on the replacement of Arbitrator shall be in accordance with Form No. 02 issued with this Resolution. 

5. Within 03 working days since the date of the decision, the Court shall send the decision to the parties, the Arbitral Tribunal or the Arbitrator for an ad hoc arbitration. 

Article 9. Replacement of ad-hoc Arbitrators as stipulated in Clause 4 Article 42 LCA 
1. The Court shall only process and administer the replacement of ad-hoc Arbitrators for the cases stipulated in Clause 4 Article 42 of the LCA. Any person requesting a replacement of an Arbitrator shall have to file a written application, clearly stating the case and reason for the replacement of Arbitrator. 
2. Within 15 days since the date of receiving the application, the Chief Judge of Provincial People’s Court shall assign a Judge to administer the replacement of Arbitrator. The competent Court shall immediately notify the Arbitral Tribunal, the Arbitrators of the ad-hoc Arbitral Tribunal and the parties to the dispute about the processing of the application and the Judge assigned to resolve the case. 
3. Within 07 working days since the date of the assignment, the Judge processing the application shall consider the application for Arbitrator replacement without having to organize a meeting to consider the application or to convene the parties to the dispute. 
4. When considering the application, the Judge shall have regard to the regulations contained in Articles 20 and 21 and Clause 6 Article 42 of the LCA, the list of Arbitrators of the arbitration organizations operating in Vietnam stipulated in Point c Clause 1 Article 15 of the LCA, Clause 4 Article 2 and Article 19 of Decree No. 63/2011/ND-CP dated July 28th, 2011 of the Government detailing and guiding a number of Articles of the Law on Commercial Arbitration and accompanying documents to consider and decide whether the Arbitrator must be replaced. 

If the application for the replacement of an Arbitrator is justifiable, depending on each specific case, the Judge shall have regard to the relevant regulations to decide on the replacement of an Arbitrator. Where the petition for replacement of an Arbitrator is rejected, the Judge shall issue a written decision, clearly stating the reason why the replacement request has been rejected. The decisions on the replacement of Arbitrator shall be in accordance with Form No. 02 issued with this Resolution. 

5.  Within 03 working days since the date of the decision, the Court shall send the decision to the parties, the Arbitral Tribunal or the Arbitrator for an ad hoc arbitration. 

Article 10. Objections and resolution of objections to Decisions of the Arbitral Tribunal on the existence of arbitration agreement, the arbitration agreement is void or incapable of being performed, the Arbitral Tribunal’s jurisdiction in accordance with Article 44 LCA 

1. The party objecting Decision of the Arbitral Tribunal on whether the arbitration agreement exists, the arbitration agreement is void or incapable of being performed, or whether the Arbitral Tribunal has jurisdiction, shall have to file a petition. The petition shall comprise of the contents provided in Article 44(2) of the LCA and be accompanied by documents and/or evidence in compliance with Article 44(3) of the LCA. Where the Arbitral Tribunal does not issue a separate decision on its jurisdiction, the petitioner shall have to provide documents and evidence proving that the Arbitral Tribunal has no jurisdiction to resolve the dispute. 
2. Within 05 working days since the date of receiving the petition and accompanying documents and/or evidence, the Judge shall notify the Arbitral Tribunal that the Court is enrolling and resolving the petition from the parties. 
3. The Judge shall rely on the petition, attached documents and evidence and the provisions of Articles 5, 6 and 18 of the LCA to determine whether such objections on the existence, validity and operability of the arbitration agreement are justifiable or not. If necessary, the Judge may request the Arbitral Tribunal to present their opinions on the objection. 
4. Within the time limit set out in Article 44(4) of the LCA, the Judge shall consider and render a decision on the objection. Such Decision shall be in accordance with Form No. 03 issued with this Resolution. Within 05 working days since the making of the Decision resolving the objection, the Court shall send such Decision to the parties, the Arbitrators and the Procuracy of the same level. 
5.  The Judge, in compliance with the law, shall accept or not accept the parties’ objection to the Decision of the Arbitral Tribunal on whether the arbitration agreement exists; the arbitration agreement is void or incapable of being performed, and the Arbitral Tribunal’s jurisdiction. The Court shall clearly state the reasons and grounds for acceptance or non-acceptance, and depending on each specific case, shall proceed as follows: 

a) Where the Court determines that the dispute does not fall within the Arbitral Tribunal’s jurisdiction, no arbitration agreement exists, the arbitration agreement is void or incapable of being performed, the case shall be proceeded as follows: 

a1) Where the Arbitral Tribunal has decided to stay the dispute resolution, the parties shall be entitled to agree and choose the alternative method of dispute resolution. 

a2) Where the dispute is being resolved by the Arbitral Tribunal, the Arbitral Tribunal, within 15 days since the date of receiving the Decision on the party’s Objection of the Court, shall issue a decision to stay the dispute resolution in compliance with Article 44(6) of the LCA. 

a3) Where the Arbitral Tribunal has rendered an arbitral award, one or more parties are entitled to request the Court to set aside the arbitral award in accordance with the general procedure. 

b) Where the Court determines that the dispute falls within the Arbitral Tribunal’s jurisdiction, the arbitration agreement exists, the arbitration agreement is not void or is capable of being performed, the case shall proceed as follows: 

b1) Where the Arbitral Tribunal has decided to stay the dispute resolution, the Arbitral Tribunal, within 15 days since the date of receiving the Decision on the party’s Objection of the Court, shall continue to resolve the dispute in accordance with the general procedure. 

b2) Where the Arbitral Tribunal has rendered an arbitral award; one or more parties shall be entitled to request the enforcement of the arbitral award, registration of the ad hoc arbitral award or to request the Court to set aside the arbitral award in accordance with the general procedure. 

b3) Where the dispute is being resolved by the Arbitral Tribunal, the Arbitral Tribunal shall continue the dispute resolution in accordance with the general procedure. 

Article 11. Request the Court to collect evidence, summon witnesses as stipulated in Article 46 and Article 47 LCA 

1. The Court shall only carry out the evidence collection in the cases stipulated in Articles 46(5) and 46(6) of the LCA if the Arbitral Tribunal, where one or more parties have applied necessary measures to collect evidence but failed to do so (applying necessary measures means using all allowable methods and options to request the individuals, agencies, organizations who are managing and storing evidence to provide such evidence but not provided by such individuals, agencies, organizations). The application to the Court for evidence collection must include all the elements provided for under Article 46(5) of the LCA, accompanied by the arbitration agreement, Request for Arbitration, relevant documents and documents and/or evidence proving that the party has made effort to collect evidence but failed to do so on its own. 
2. The sequence and procedure to collect, preserve, and hand over evidence of the Court shall be in compliance with Article 46(6) of the LCA and provisions of CPC. 
3. The Court shall only summon witnesses when there is sufficient evidence proving that the witnesses were validly summoned by the Arbitral Tribunal but did not appear and did not have legitimate reasons for their absence, and their absence hindered the resolution of the dispute. The application to request for the summon of witnesses must include all the contents provided in 47(2) of the LCA, accompanied by the arbitration agreement, Request for Arbitration, relevant documents and documents and/or evidence proving that the witness was validly summoned but failed to appear without any legitimate reason for that, and that the absence hindered the resolution of the dispute. 
4. The sequence and procedure to issue a decision, to summon, and to notify the results of witness summon shall be in compliance with Article 47 of the LCA and provisions of CPC. 
5.  In conjunction with submitting the documents and evidence as required, the party requesting the evidence collection and witness summon shall pay the fees for evidence collection and witness summon and the costs for evidence collection and expenses for the witness in compliance with the regulations. Where the Arbitral Tribunal conducts the evidence collection and witness summon, the fees for evidence collection and witness summon and the costs for evidence collection and expenses for the witness shall be paid via the Arbitral Tribunal. 

Article 12. Power, sequence and procedure of the Court to apply, replace, and revoke interim relief as stipulated in Article 53 LCA 
1. One or the parties to the dispute is entitled to file a petition to a competent Court to request the application of one or a number of interim relief immediately after filing the Request for Arbitration at the Arbitration (when the arbitral proceedings have already started) regardless of whether the Arbitral Tribunal has been established or not, whether the Arbitral Tribunal has resolved the dispute or not. 
2. One or more parties is entitled to request the competent Court to apply one or a number of interim relief as stipulated in Clause 2 Article 49 LCA, except otherwise agreed by the parties. 
3. In conjunction with submitting the documents and evidence as required, the party requesting the application, replacement, and revoking of interim relief shall pay the application fees and perform the security measures in compliance with the regulations. 
4. The sequence and procedure to apply, replace, or revoke the interim relief and to ensure the compliance with the law during the application of interim relief by the Court as provided in Articles 48, 49, 52, and 53 of the LCA and CPC.

5. When one of the parties requests the Court to apply one or a number of interim reliefs, the Court shall ask whether they have requested the Arbitral Tribunal to apply one or a number of interim reliefs or not before or after such request. If there has not been a prior request for interim relief to the Arbitral Tribunal, the Court shall request a commitment in the petition that they will not file the request at any other Court, or Arbitral Tribunal. Meanwhile, the Court shall have to examine and consider the documents attached with the petition to determine whether a request to any Court or Arbitral Tribunal to apply one or a number of interim relief related to such dispute exists or not. 

a) Where one of the parties has made a request for an Arbitral Tribunal or Court to apply one or a number of interim relief, the Court, pursuant to the provisions in Clause 5 Article 52 LCA, shall return the petition to the parties, except where the application was for relief which is beyond the jurisdiction of the jurisdiction of the Arbitral Tribunal. 
b)  Where the court only discovers that a party has made a request for interim measures to another court or Arbitral Tribunal after it has itself made an order for interim relief, it shall revoke the relief that it has granted and return the application and accompanying documents to the parties. 

Article 13. Registration of ad hoc arbitral awards as stipulated in Article 62 LCA 
1. In accordance with the provisions in Article 62(2) of the LCA, if after the expiry of the time limit of 01 year since the issuance of an arbitral award, a party or the parties applies to a Court for the registration of such ad-hoc arbitral award, the Court shall have no jurisdiction to consider and administer such application. 

Where there is ground that the ad hoc arbitral award is being examined and resolved in accordance with the procedures for setting aside of arbitral awards at a competent Court, the Court, upon receiving the application for the registration of an arbitral award, shall not enroll this application yet and wait for the result of resolving the application to set aside the arbitral award. 

2. The applicant for the registration of an ad hoc arbitral award shall prepare a written application and send together with documents provided in Clause 2 Article 62 LCA to a competent Court. 
3. When considering the application for an ad-hoc arbitral award registration, the Judge shall examine the application without having to convene a meeting. If necessary, the judge may summon one or more parties to the dispute to hear their opinions on the application for ad-hoc arbitral award registration. The Judge shall examine the application in pursuant to the provisions of LCA, accompanying documents, checking the accuracy of the accompanying documents to consider and decide on the registration. 
4. Where the ad-hoc arbitral award and documents accompanying the application were accurate, the Judge shall carry out the registration. The Decision on the ad-hoc arbitral award registration shall be in accordance with Form No. 04 issued with this Resolution. 
5. Where it is determined that the arbitral award does not exist, the Judge shall refuse the registration and return the application, accompanying documents and immediately notify the applicant, with reasons clearly stated. The Form for ad-hoc arbitral award registration shall be in accordance with Form No. 05 issued with this Resolution. 

Article 14. Grounds to set aside arbitral awards as stipulated in Article 68 LCA 
1. An arbitral award stipulated in Clause 10 Article 3 and Article 68 of the LCA includes an Arbitral Tribunal’s Decision recognizing agreement between the parties as stipulated in Article 58 of the LCA and the Arbitral Tribunal’s arbitral award as stipulated in Article 61 of the LCA. 
2. The Court shall set aside the arbitral awards in accordance with the provisions in Articles 58 and 61 of the LCA in one of the following cases: 

a) “There was no arbitration agreement or the arbitration agreement is invalid” as provided for in Articles 6 and 18 of the LCA and in accordance with the guidance in Articles 2, 3 and 4 hereof; 
b)  “The composition of the arbitral tribunal or the arbitral proceedings were inconsistent with the agreement of the parties or contrary to the provisions of the LCA” are circumstances where the parties have an agreement on the composition of the Arbitral Tribunal and/or the arbitration rules but the Arbitral Tribunal fails to comply with such an agreement or the Arbitral Tribunal fails to comply with the LCA and the Court determines that such violations are serious and the award must be set aside if the Arbitral Tribunal cannot remedy or does not remedy the violations upon being requested the Court in accordance with Clause 7 Article 71 of the LCA. 

Example 1: Where one party is not notified promptly and validly of the Request for Arbitration as stipulated in Article 32 of the LCA in accordance with the Arbitration Rules and the LCA, therefore that party is not ensured of its rights in the constitution of the Arbitral Tribunal; such circumstance shall be considered as a serious procedural violation as provided in Article 68.2(b)
Example 2: The parties agreed that the dispute would be resolved by an Arbitral Tribunal comprising of three arbitrators and the Vietnamese law shall be the substantive law to resolve the dispute, however the dispute was resolved by an Arbitral Tribunal comprising of a sole arbitrator and Singaporean substantive law was applied even though a party has objection but not accepted by the Arbitral Tribunal; such circumstance shall be considered as a serious procedural violation as provided in Article 68.2(b). 

c) “The dispute is not within the jurisdiction of the Arbitral Tribunal” is the case where the Arbitral Tribunal resolves disputes cannot be resolved by arbitration as stipulated in Article 2 of the LCA; or the Arbitral Tribunal resolves the disputes that the parties have not agreed to submit to arbitration or are beyond the scope of the arbitration agreement. 

In principle, the Court shall only set aside the part of the award which is beyond the Arbitral Tribunal’s jurisdiction without setting aside the whole arbitral award. Where it is possible to delineate the part of the decision of the Arbitral Tribunal resolving the requested issue and the part of the decision resolving the unrequested issue, the part of the decision resolving the requested issue shall not be set aside. 

Where it is impossible to delineate the part of the decision of the Arbitral Tribunal resolving the requested issue and the part of the decision resolving the unrequested issue, the Court shall set aside the entire arbitral award. 

d) “The evidence supplied by the parties on which the Arbitral Tribunal relied to issue the award is forged; (or) an arbitrator receives money, assets or some other material benefits from one of the parties in dispute which affects the objectivity and impartiality of the arbitral award” 
The Court shall only examine whether the evidence is forged or not if there is evidence for such request and such (forged) evidence must be relevant to the issuance of the award, affecting the objectivity and impartiality of the arbitral award. The Court shall rely on the provisions of the LCA, Arbitration Rules, the agreement of the parties and the rules for examination and assessment of evidence applied by the Arbitral Tribunal in resolving the case to determine whether the evidence was forged. 

dd) "The arbitral award contrary to the fundamental principles of the law of Vietnam” means the award violating basic principles on conducts, of which effects are most overriding in respect of the development and implementation of Vietnamese law. 

In considering an application to set aside arbitral award, the Court must determine that the arbitral award violates one or more fundamental principles of the law and such principle(s) is relevant to the dispute resolution by arbitration.

The Court shall set aside the arbitral award only after pointing out that the award has any content which is contrary to one or more fundamental principles of the Vietnamese law that were not respected by the Tribunal in making the award; and the award violates the interests of the government, (and/or) the legitimate rights and interests of third party or parties. 

Example 1: the parties have voluntarily agreed on the dispute resolution and the agreement is not contrary to the law or social morality but the Arbitral Tribunal did not acknowledge such an agreement between the parties in the arbitral award. In this case, the arbitral award violates the principle of free and voluntary commitment in the field of commerce as stipulated in Article 11 of the Commercial Law and Article 7 of the Civil Code... The Court shall consider and decide to set aside the arbitral award based on the ground that the award is contrary to the fundamental principles of the Vietnamese law as stipulated in the Commercial Law and the Civil Code…

Example 2: One disputing party provides evidence justifying that the arbitral award has been made based on coerce, fraudulent, threat or bribery. In this case the arbitral award has violates the principle provided in Article 4.2 LCA that “the arbitrator must be independent, objective and impartial”. 
Article 15. The Court considers the application to set aside the arbitral award as stipulated in Article 71 LCA 
1. When appointing Judges to participate in the Council to consider the application to set aside an arbitral award, the Chief Judge of the Court shall not appoint the Judge who decided the appointment or replacement of the Arbitrator, the Judge who dealt with the complaint against the Arbitral Tribunal’s decision. 
2. When considering the application, the Trial Panel shall not re-consider the contents of the dispute but only check if the arbitral award falls under one of the cases stipulated in Article 68(2) of the LCA or not. If the arbitral award falls under one of the cases stipulated in Article 68(2) of the LCA and the Arbitral Tribunal does not or cannot rectify it as requested by the Court as stipulated in Article 71(7) of the LCA, the Trial Panel shall rely on the corresponding Points at Article 68(2) of the LCA to determine to set aside the arbitral award. If it is considered that the arbitral award does not fall under the cases stipulated in Article 68(2) of the LCA, the Trial Panel shall issue a decision not to set aside the arbitral award. 
3. When considered necessary, the Trial Panel shall consider to temporarily suspending the examination of the application to set aside the arbitral award upon requested by a party as stipulated in Clause 7 Article 71 of the LCA. The decision on temporary suspension of the examination of the application to set aside the arbitral award shall be in accordance with Form No. 06 promulgated with this Resolution. 
4.  The Trial Panel shall have the right to decide on the suspension of the examination of the application to set aside the arbitral award in the cases stipulated in Clause 5 Article 71 of the LCA. The decision on suspension of the examination of the application to set aside the arbitral award shall be in accordance with Form No. 07 promulgated with this Resolution. 

Article 16. Court fees related to Arbitration as stipulated in Article 72 of LCA 
The party requesting the Court to deal with the issues related to Arbitration shall have to pay the Court fees in compliance with the provisions of the Ordinance on Court Costs and Fees and the guidance at Resolution No. 01/2012/NQ-HDTP dated 13 June 2012 of the Trial Panel of the Supreme People’s Court guiding the application of a number of law provisions on court costs and fees. When there is an application to request the Court to collect evidence, to summon witnesses, to set aside an arbitral award, to register an ad-hoc arbitral award, the Court shall not request the applicant to pay for the fees but shall process the case in accordance with the general procedure.
 Article 17. Issuance of procedural forms 
Issued with this Resolution the following judicial forms: 

1. Decision on Arbitrator appointment (Form No. 01); 
2. Decision on Arbitrator replacement (Form No. 02); 
3. Decision on complaint resolution (Form No. 03); 
4. Decision on ad hoc arbitral award registration (Form No. 04); 
5. Notice of arbitration ad hoc award registration (Form No. 05); 
6. Decision on temporary suspension of application to set aside an arbitral award (Form No. 06); 
7. Decision on suspension of application to set aside an arbitral award (Form No. 07); 
8.  Decision on setting aside of arbitral award (Form No. 08). 

Article 18. Effective date stipulated in Article 81(3) of the LCA 
Since the date the LCA becomes effective (January 1st, 2011), the resolution of disputes between the parties shall be conducted in compliance with the LCA regardless of whether the dispute arises before or after the LCA becomes effective, and whether the parties has an arbitration agreement before or after LCA becomes effective. 

With regard to the arbitration agreement entered into before the effective date of the LCA, but it is only since the coming into force of the LCA does a dispute happen and the parties have no new arbitration agreement, the determination of the validity of the arbitration agreement and the determination of the effectiveness of the arbitration agreement shall be based on the relevant legal provisions at the time of establishing the arbitration agreement. 

Example: Company A and Company B signed a contract on June 01st, 2008 with a provision that arbitration would be used for dispute resolution. On August 18th, 2013 Company A brought a contractual dispute to arbitration as the parties did not have any new agreement on the competent dispute resolution authority. In this case, the arbitration shall be commenced and conducted to resolve the dispute in compliance with the LCA; and determination of the validity of the arbitration agreement shall be in compliance with the Ordinance on commercial arbitration. (The validity of the arbitration agreement is determined in compliance with current law at the time of establishing the arbitration agreement. The Ordinance on commercial arbitration was effective from 01/7/2003 to 31/12/2010). 
Article 19. Implementation effectiveness of the Resolution 
1. This Resolution is passed by the Council of Judges of the Supreme People’s Court on 20 March 2014 and becomes effective since 02 July 2014. The guiding documents promulgated by the Supreme People’s before the effective date of this Resolution shall expire since 02 July 2014. 
2. If any problems arise during the implementation which requires explanation or supplementation, the same should be reported to the Supreme People’s Court in order to obtain timely explanation or manuals.  
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